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fixed-price contract shall contain the
terms set out in § 3–4.6014 of 41 CFR.

(b) Cost sharing contracts may be
used where the tribe contributes to the
cost of a program and may specify a
percentage of cost or fixed amount to
be funded by the government.

§ 36.219 Term of contract.

(a) The term of contracts awarded
under the Acts shall normally be for
one year except that contracts may be
made for a longer term up to three
years subject to the availability of ap-
propriations under the following cir-
cumstances:

(1) The services provided under the
contract can reasonably be expected to
be continuing in nature and, as a re-
sult, a longer contract term would be
advantageous.

(2) The Indian tribe or tribes to be
served by the contract request that the
term be more than one year. The tribal
organization will indicate the desired
term of the contract in the Self-Deter-
mination Contract Proposal.

(b) Contracts made for a term of
more than one year may be renegoti-
ated annually to reflect factors which
include, but need not be limited to,
cost increases beyond the control of
the tribal contractor. Proposed
changes in the services provided under
the contract which reflect changes in
program emphasis may be considered
during the annual renegotiation if the
changes fall within the general scope of
the contract.

§ 36.220 Use of Indian business con-
cerns.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.

(a) As used in this clause, the term ‘‘Indian
business concern’’ means Indian organiza-
tions or an Indian-owned economic enter-
prise as defined in 42 CFR 36.204(i).

(b) The contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with the
efficient performance of the contract. The
contractor shall comply with any preference
requirements regarding Indian business con-
cerns established by the tribe(s) receiving
services under the contract to the extent

that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the contractor agrees to accomplish
the maximum amount of subcontracting, as
the contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in §§ 1–1.710–3(b), 1–1.805–3(b) and
1–1.1310–2(b), respectively of the Federal Pro-
curement Regulations (41 CFR 1).

§ 36.221 Indian preference in training
and employment.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.

INDIAN PREFERENCE IN TRAINING AND

EMPLOYMENT

(a) The contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians regardless of age,
religion or sex and, to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion or sex that are not fully quali-
fied to perform under the contract. The con-
tractor shall comply with any Indian pref-
erence requirements established by the tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under the contract.

§ 36.222 Indemnity and insurance.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.
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(a) The Contractor shall indemnify
and save and keep harmless the Gov-
ernment against any or all loss, cost,
damage, claim, expense or liability
whatsoever, because of accident or in-
jury to persons or property or others
occurring in connection with any pro-
gram included as a part of this con-
tract, by providing where applicable,
the insurance described below.

(b) The Contractor shall secure, pay
the premium for, and keep in force
until the expiration of this contract, or
any renewal period thereof, insurance
as provided below. Such insurance poli-
cies shall specifically include a provi-
sion stating the liability assumed by
the Contractor under this contract.

(1) Workmen’s compensation insur-
ance as required by laws of the State.

(2) Owner’s, landlord’s and tenant’s
bodily injury liability insurance with
limits of not less than $50,000 for each
person and $500,000 for each accident.

(3) Property damage liability insur-
ance with limits not less than $25,000
for each accident.

(4) Automobile bodily injury liability
insurance with limits of not less than
$50,000 for each person, and $500,000 for
each accident and property damage li-
ability insurance with a limit of not
less than $5,000 for each accident.

(5) Food products liability insurance
with limits of not less than $50,000 for
each person and $500,000 for each acci-
dent.

(6) Professional malpractice insur-
ance where medical, dental or other
health professional services are in-
volved.

(7) Other liability insurance not spe-
cifically mentioned when required.

(c) Each policy of insurance shall
contain an endorsement providing that
cancellation by the insurance company
shall not be effective unless a copy of
the cancellation is mailed (registered)
to the Contracting Officer 30 days prior
to the effective date of cancellation.

(d) A certificate of each policy of in-
surance, and any change therein, shall
be furnished to the Contracting Officer
immediately upon receipt from the in-
surance company.

(e) Insurance companies of the Con-
tractor shall be satisfactory to the
Contracting Officer. When in his opin-
ion an insurance company is not satis-

factory for reasons that will be stated,
the Contractor shall provide insurance
through companies that are satisfac-
tory to the Contracting Officer.

(f) Each policy of insurance shall
contain a provision that the insurance
carrier waives any rights it may have
to raise as a defense the tribe’s sov-
ereign immunity from suit, but such
waiver shall extend only to claims the
amount and nature of which are within
the coverage and limits of the policy of
insurance. The policy shall contain no
provision, either expressed or implied,
that will serve to authorize or empower
the insurance carrier to waive or other-
wise limit the tribe’s sovereign immu-
nity outside or beyond the coverage
and limits of the policy of insurance.

§ 36.223 Exemption from bonds.

A tribal organization is not required
to furnish performance and payment
bonds before carrying out a contract
under this part for the construction of
public buildings or works as required
by the Miller Act of August 24, 1935 (49
Stat. 793), as amended. However, the
tribal organization shall require each
of its subcontractors, other than tribal
organizations, to furnish both perform-
ance and payment bonds as follows:

(a) A performance bond with a surety
or sureties satisfactory to the approv-
ing official, and in an amount he deems
adequate, for the protection of the
United States.

(b) A payment bond with a surety or
sureties satisfactory to the approving
official for the protection of all persons
supplying labor and material in car-
rying out the contract the use of each
person. Whenever the total amount
payable by the terms of the contract is
not more than $1,000,000 the payment
bond shall be one-half the total amount
payable by the terms of the contract.
Whenever the total amount payable by
the terms of the contract is more than
$1,000,000 but not more than $5,000,000,
the payment bond shall be 40 percent of
the total amount payable by the terms
of the contract. Whenever the total
amount payable by the terms of the
contract is more than $5,000,000 the
payment bond shall be $2,500,000.
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